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ORDER

PER WASEEM AHMED, ACCOUNTANT MEMBER:

This is an appeal filed by the assessee against the order passed
by the NFAC, Delhi dated 28/11/2023 in DIN No. ITBA/NFAC/S/250/

2023-24/1058260935(1) for the assessment year 2016-17.

2. The only issue raised by the assessee is that the Id. CIT(A) erred

in confirming the addition made by the AO amounting to Rs.

34,41,289/- on account of cash deposits in the bank u/s 68 of the Act.

3. In the present case, there was a cash deposit by the assessee in
the bank account amounting to Rs. 34,41,289/-, the source of which was

not explained by the assessee. Therefore, the AO treated the same as
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unexplained cash credit u/s 68 of the Act and added to the total income

of the assessee.
4, Aggrieved, the assessee preferred an appeal to the Id. CIT(A).

5. The assessee before the Id. CIT(A) submitted that the total cash
deposits in the year in dispute stands at Rs. 83,51,850/-, whereas the
AO has picked up the sum of Rs. 34,41,289/- representing the cash
deposit for the purpose of the addition. As per the assessee, the basis
adopted by the AO was not known to him, for treating only part of the
cash deposit of Rs. 34,41,289/- as unexplained cash credit. The assessee
further submitted that the cash was deposited out of the cash
withdrawals from the bank on earlier occasions. The assessee also
submitted that the source of cash deposits has already been accounted

as income and offered to tax.

6. However, the Id. CIT(A) disagreed with the submission of the

assessee and confirmed the order of the AO by observing as under:

“6.2 The appellant in its ground of appeal 2 has assailed the AO for
making an addition u/s 68 of cash of Rs. 34,41,289/- credited in his bank
account. The appellant in his submission has stated that the cash
deposited in his bank account is backed by earlier cash withdrawals and
by application of peak theory balance the appellant does not have any
negative balance and thus no addition no account of cash deposit need to
be made.

6..1 The appellant has not submitted any evidence in support of his
contention therefore the addition made by the AO is sustained. The
ground of appeal 2 is dismissed.”

7. Being aggrieved by the order of the Id. CIT(A), the assessee is in

appeal before us.
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8. The Id. AR before us filed a paper book running from pages 1 to
124 and contended that all the cash deposits were out of the cash
withdrawals from bank. The Id. AR in support of his contention has
drawn our attention to pages 29 to 86 of the paper book, where the
bank statements were placed demonstrating the cash deposits out of the
cash withdrawals. The Id. AR before us has also filed the details of all
the bank deposits and the cash withdrawals and deposits out of cash

withdrawals during the year under consideration.

9. On the other hand, the Id. DR vehemently supported the order of

the authorities below.

10. We have heard the rival contentions of both the parties and
perused the materials available on record. Admittedly, there were
deposits in the different bank accounts of the assessee in the year under
consideration amounting to Rs. 83,51,850/-, whereas the AO has picked
up only part of the cash deposits amounting to Rs. 34,41,289/- only. As
such, there is no clarity arising from the order of the authorities below
regarding the part of the cash deposit which was treated as unexplained
cash credit in the hands of the assessee. As such, we find that the
revenue has taken contrary stand by treating part of the cash deposits as
unexplained u/s 68 of the Act and by treating part of the cash deposits as
explained cash credit. Even at the time of hearing, the Id. DR could not
bring anything contrary to the arguments advanced by the Id. AR for the
assessee. Thus, on this count alone, to our understanding, no addition
u/s 68 of the Act in the given facts and circumstances of the case is

warranted.

10.1  Moving further, we note that the assessee before the Id. CIT(A)
has contended that all the cash deposits were out of the cash



ITA No.205/Bang/2024
Page 4 of 4

withdrawals. The assessee, in support of his contention, has also filed
the bank statements and other details. This fact can be verified from the
submission made by the assessee before the authorities below.
Nevertheless, the Id. CIT(A) without pointing out any error in the
statement and the documents furnished by the assessee has upheld the
order of the AO by observing that there were no supporting documents
furnished despite all the necessary information were filed before him. It
is also pertinent to note that there is no finding given by the authorities
below that the cash withdrawals by the assessee have been used for
any other purposes, such as investment, personal expenses etc. In the
absence of such information, we can presume that the cash withdrawals
by the assessee were very much available with the assessee, which was
further redeposited in the bank. Accordingly, we set aside the order of
the Id. CIT(A) and direct the AO to delete the addition made by him.
Hence, ground of appeal raised by the assessee is allowed.

11.  Inthe result, the appeal filed by the assessee is hereby allowed.

Order pronounced in court on 22" day of July, 2024
Sd/- Sd/-

(GEORGE GEORGE K) (WASEEM AHMED)
Vice President Accountant Member

Bangalore,
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